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BySteven J. Kaplan 

ICION 
Rather than limiting w-rongful 
termination law-suits, the 
California Supreme Court's 
decision in Cotran may only serve 
to increase their complexity 

he California Supreme Court's recent deci
sion in Cotran v. Rollins Hudig Hall 
International, Inc.' signals a major retrench
ment from the promise of Foley v. Interactive 
Data Corporation,2 in which the supreme 
court held that an employee could use gen
eral principles of contract law to establish an 

implied-in-fact guarantee of job security from his employer. In Cotran the 
court held that to establish good cause for termination under an implied 
employment contract, an employer needs to have no more than a good 
faith belief, based on its own investigation, that the employee is guilty 
of wrongdoing. With this decision, truth has become the latest casualty 
in the continuing clash over employee rights. 

This new decision is being hailed by employers and their lawyers as 
an antidote to contract claims for wrongful termination, and not without 
good reason. Cotran will make it easier for employers to defend against 
wrongful discharge claims brought by nonunion employees, especially 
in termination cases involving allegations of serious transgressions 
such as embezzlement or sexual harassment. Under Cotran, judges 
and juries will have to focus their attention not on whether an employee 
actually committed the alleged misconduct but on whether the employer 
conducted an adequate investigation into the accusation and acted in good 
faith. Wrongful discharge cases will become battles over procedural due 
process. Counsels for plaintiffs will no doubt agree with Yale Law School 
Professor Grant Gilmore, who once said, "Hell is a place with no justice, 
but where due process is strictly observed." 

32 LOS ANGELES LAWYER / JUNE 1998 

As happens with most major decisions, 
the case gives rise to more questions than 
answers. Most of these questions will come 
in the form of evidentiary disputes. For exam
ple, will facts probative of actual innocence 
that the employer could have, but failed to, 
uncover, necessarily create a question of fact 
as to the adequacy of the investigation? 
Ironically, will an employer's after-acquired 
evidence of actual guilt be excluded because 
it did not contribute to the employer's good 
faith determination? 

The case will also complicate the pre
sentation of evidence at trial. Lawyers will 
shift their focus to the question of whether 
the employer reasonably thought that the 
misconduct happened, but they will also 
have to account for the fact that the typical 
jury still will want to know if the miscon
duct actually did happen. 

Steven f. Kaplan, a partner with Krakow & 
Kaplan, specializes in representing employees 
and labor unions in labor, employment, and 
civil rights matters. He represented the plain
tijf in Foley v. Interactive Data Corporation. 
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From a plaintiff's perspective, Cotran is 
obviously an unfortunate decision, but it is not 
a panacea for management or a complete dis
aster for employees. Although the decision is 
based on faulty legal premises and question
able policy, it leaves enough room for a prac
titioner to mount viable breach of contract 
claims on behalf of wrongfully fired workers. 

n Cotran, the plaintiff alleged that 
he had an implied-in-fact contract 
providing that his employer could 
not fire him except for good 
cause. Two female employees 

reported to the company that Ralph Cotran 
had masturbated in their presence and had 
harassed them with obscene phone calls. The 
company suspended Cotran pending investi
gation, then interviewed 21 people. In the 
end, the company chose to believe the com
plainants. Among its stated reasons was that 
"no one .. .interviewed had said it was 'impos
sible' to believe that [the] plaintiff had com
mitted the alleged sexual harassment." 

At trial, Cotran denied the accusations. 
He testified, however, that he had had roman
tic relationships with both women simulta
neously without, at first, their knowledge. 
Cotran argued that the complainants were 
motivated by jealousy and by one woman's 
desire for a pay raise. The company defended 
on the ground that it had reached its decision 
honestly and in good faith following a thor
ough investigation. The trial court ruled that, 
in determining whether the company had 
good cause to terminate Cotran, the jury was 
to decide not whether the company acted in 
good faith but "whether the acts are in fact 
true." The jury sided with the plaintiff and 
awarded him $1.78 million in damages. 

The court of appeals reversed the jury 
verdict, and the California Supreme Court, in 
a' decision penned by Justice Janice Brown, 
affirmed. The supreme court held that at 
trial, the employer does not have to prove 
that the alleged misconduct actually occurred. 
Instead, to prevail on a claim for breach of an 
implied good cause contract, the employer 
need only prove that it had a reasonable and 
good faith belief that the wrongful conduct 
had happened. 

The court adopted a standard it charac
terized as the "objective reasonableness of the 
employer's factual determinatiiln of miscon
duct." Under this standard, an employer 
acquits itself of its good cause obligation so 
long as its decision is based on: 

[F]air and honest reasons, regulated 
by good faith on the part of the 
employer, that are not trivial, arbitrary 
or capricious, unrelated to business 
needs or goals, or pretextual. A rea
soned conclusion, in short, supported 
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by substantial evidence gathered 
through an adequate investigation that 
includes notice of the claimed mis
conduct and a chance for the employee 
to respond.3 

The court remanded for retrial under the 
new standard and stated, without explana
tion, that the objective reasonableness stan
dard did not necessarily apply to written for
cause employment contracts. 

In reaching its conclusion, the majority 
rejected the only prior California decision to 
face this issue directly. In Wilkerson v. Wells 
Fargo Bank,4 the court of appeal held that in 
a wrongful discharge implied contract case, 
the employer was required to prove that the 
misconduct leading to dismissal had actually 
occurred. Breach of contract, held Wilkerson, 
is not a matter of belief but a matter of fact. By 
way of comparison, the court observed that 
"a defaulting borrower's good faith belief he 
or she has repaid a loan is not a defense to a 
lender's claim for payment."5 

T
he Cotran case marks an 
unsettling departure 
from general principles 
of contract law. As dis
senting Justice Joyce 

Kennard emphasized, the court substituted a 
rule of law for a determination that, until now, 
was made by the jury. Before Cotran, it was 
the jury's responsibility to determine what 
sort of implied contract, if any, was estab
lished by the employer's conduct. If a good 
cause obligation was found, it was also up to 
the jury to decide exactly how such cause was 
to be demonstrated by the employer. 

Under Cotran, if a jury should find that an 
implied good cause provision exists in the 
parties' employment contract, jurors are pre
cluded from making any finding as to what 
sort of cause was contemplated by the 
agreement. Instead, they are bound to apply 
the objective reasonableness standard 
imposed by the court eV,en if, had they con
sidered the question, they would have found 
that the contractual provision says some
thing quite different. 

The court primarily relied on non
California authorities. One of the most influ
ential was an Oregon case, Simpson v. Western 
Graphics Corporation.6 Simpson held that in an 
implied good cause context, it would be unrea
sonable to infer that the employer would have 
"intended to surrender its power to deter
mine whether facts constituting cause for ter
mination exist."7 

In relying on this proposition, the court 
seemed to confuse subjective intent with the 
objective manifestations of intent, which are 
the proper subject of an implied contract 
analysis. Employers rarely admit that they 

intend for their actions to give rise to an 
implied for-cause contract, and the supreme 
court was right to assume that employers 
are equally unlikely to admit a subjective 
intent to surrender their decision-making 
authority. The point of the implied contract 
analysis, however, is that an employer's objec
tive conduct, if it reasonably gives rise to a 
good cause expectation, may supersede the 
employer's subjective or even stated intent.s 

The objective test for implied contract for
mation requires the fact finder to determine 
whether the conduct of the parties demon
strates that an implied agreement exists and, 
if so, the extent of its terms.9 Far from seek
ing to ascertain the parties' subjective inten
tions, the implied contract consists of the 
expectations reasonably inferred from the 
promisor's objective conduct.1O As noted in 
Foley, ... [I]t must be determined, as a question 
of fact, whether the parties acted in such a 
manner as to provide the necessary founda
tion for [an implied contract] .... "'11 The Foley 
decision instructed that to determine the 
existence of such an implied contract, one 
must look to the totality of the circumstances 
of the employment relationship.12 

While the employer's stated intent is cer
tainly one relevant factor in this analysis, it is 
not determinative and may be overcome by 
conduct suggesting a contrary contractual 
arrangement. Walker v. Blue Cross of 
Cali/ornia13 is a case in point. It held that the 
employer's personnel handbook, which 
announced to employees that their employ
ment was at will, could be contradicted by 
other conduct on the employer's part giving 
rise to a good cause obligation.14 

What this all means is that the employee's 
reasonable expectation, based on the employ
er's objective conduct, controls the answer to 
the implied contract question. By focusing 
on the employer's assumed intention, Cotran 
turned the analysis on its head, both by try
ing to ascertain a hypothetical employer's 
subjective intent and by disregarding the rea
sonableness of the employee's expectation, 
which is the proper fulcrum of the analysis. 

The court acknowledged that certain pol
icy considerations, or what it called "practical 
considerations," prompted its conclusion. 
None of these considerations, however, holds 
up well to scrutiny. Referring to the Nevada 
case of Southwest Gas v. Vargas,1 5 Justice 
Brown observed that a jury is not a suitable 
fact finder to oversee an employer's decision
making processes because jurors are "unex
posed to the entrepreneurial risks that form 
a significant basis of every state's economy." 
The justice also criticized the "jury's relative 
remoteness from the everyday reality of the 
workplace." These are improper reasons to 
withdraw a factual question from a jury. It is 



counsel's obligation to expose jurors to rele
vant facts that may be missing from their 
experience, but jurors do not need any par
ticular expertise to serve. In any event, the 
"remoteness" idea rings hollow. Cloistered 
supreme court justices perhaps, but not 
jurors, are remote from the "everyday reality 
of the workplace." It is precisely because typ
ical jurors do understand the consequences 
of unjust job loss and do not have an interest 
in protecting the prerogatives of capital that 
employers distrust the jury system and are 
increasingly imposing mandatory arbitration 
clauses in their employees' contracts. 

Justice Brown also wrote that a standard 
of review allowing the jury to decide whether 
an employee in fact committed the act lead
ing to dismissal would "dampen an employer's 
willingness to act." No statistical authority 
was cited to support this proposition. While 
the assertion has some surface appeal, it is a 
rather speculative basis on which to establish 
an important rule of law. If Wilkerson inhibited 
employers from firing employees without per
suasive evidence of guilt, that is how it should 
be. All that will happen, now that the reins 
have been loosened, is that employers will not 
feel the same compulsion for certainty. This 
may make things easier for employers, but it 
will wreak havoc on the lives of many indi
viduals who will have to seek new employ
ment after being scarred with a termination 
for a moral or criminal offense of which they 
are innocent. 

Labor and employment law practitioners 
know from their experience with wrongful 
discharge in the unionized workplace that 
employers are capable of operating their busi
nesses efficiently even if a more demanding 
standard of review is imposed on them to 
support ajob termination. For 50 years now, 
unionized employers have lived under a stan
dard of review more stringent even than 
Wilkerson's. Labor arbitrators require that 
when an employee is fired for stigmatizing 
misconduct, such as dishonesty, sexual 
harassment, or violence, employers must 
show, either with proof beyond a reasonable 
doubt or by clear and convincing evidence, 
that the misconduct actually occurred. 16 

Volumes of published labor arbitration reports 
attest to the fact that unionized employers 
can successfully defend for-cause termina
tions under labor arbitration's tot1gher stan
dard of review. Certainly, if unionized employ
ers can survive and prosper under their more 
rigorous standard, the businesses of 
nonunionized employers would not suffer 
terribly from imposition of an easier stan
dard such as Wilkerson's. 

The new standard not only makes it eas
ier for employers to fire employees but also 
encourages biased investigations. Employers 

will now be more likely to side with the 
accuser against the accused, because there is 
little if any cost associated with an incorrect, 
proaccuser determination. On the other hand, 
there will often be a greater cost to a proac
cused determination. If the charge is sexual 
harassment, for example, a finding for the 
accused may result in a sexual harassment 
lawsuit brought by the complainant. Finding 
against the accused avoids this risk, because 
under Cotran the wrongfully fired employee 
has the new, good faith standard to over
come. All the employer incentives now work 
against the wrongfully accused. Outcome
determinative investigations are likely to 
become the norm. 

T 
here was a viable middle 
ground position that the 
court could have adopted 
that would have pro
tected the interest of 

employers to make reasonable personnel 
decisions without subjecting them to unrea
sonable second guessing, while at the same 
time furnishing a meaningful avenue of relief 
for employees who are fired for misconduct 
that they did not commit. 

The court could have distinguished 
between the two fundamentally different types 
of reasons that employers generally invoke as 
a justification for termination of an employee 
for cause: 1) poor job performance, and 2) 

affirmative wrongdoing, as was the case in 
Cotran. It could then have imposed an objec
tive reasonableness or good faith test for ter
minations due to an employee's work per
formance, while preserving a "did it actually 
happen" standard for those occasions when, 
as happened in Cotran, an employee is fired 
for stigmatizing misconduct. This dual stan
dard would adjust the definition of "good 
cause" to make it fit the context to which it is 
applied, using a good faith standard when 
the termination requires the exercise of some 
amount of subjectivity and discretion while 
imposing a tougher standard when the cause 
involves objective wrongdoing. 

Walker perhaps said it best: "Whether 
good cause exists is dependent upon the par
ticular circumstances of each case .... [Clare 
must be taken so as not to interfere with the 
employer's legitimate exercise of managerial 
discretion."17 Requiring good faith in judg
ing whether an employee is performing well 
is certainly legitimate, but deferring to an 
employer's discretion when deciding if some
one committed a criminal offense is not. 

This distinction is consistent with the lead 
appellate decisions that preceded Cotran. In 
Pugh v. See's Candies, Inc. 18 (known as Pugh 
1), in which the good faith standard was first 
adopted by then-Associate Justice Joseph 
Grodin, the employee was not accused of 
affirmative wrongdoing but rather of failing 
to be a team player. Likewise, in Wood v. 
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Loyola Marymount University,19 the issue was 
whether the plaintiff, a college baseball coach, 
was losing too many games.20 

Wilkerson, on the other hand, involved a 
bank employee's dishonesty, which th e 
employer characterized as a nonperformance 
issue. In those circumstances where the 
employee denies the charge of dishonesty, the 
employer should be put to the task of proving 
that it actually happened.21 

There may be occasions where the line 
between misconduct and poor performance 
is difficult to draw. But a distinction similar to 
this has been applied in the labor arbitration 
setting for more than 50 years, and it has not 
created any noticeable inconvenience for arbi
trators. It is unlikely that judges would have 
any greater difficulty with it. 

Now that Cotran has been decided, 
employment lawyers will have to adjust their 
approaches to litigating good cause cases. 
Whenever an employer reasonably fears that 
an employee may have implied good cause 
rights, it will feel compelled to launch a preter
mination investigation. Employers that do 
not conduct an investigation could conceiv
ably find themselves without a defense when 
sued for wrongful termination. 

Investigation will become a business unto 
itself, and many lawyers and private investi
gators will begin to make a cottage industry 
of it. While the Cotran majority did not spec
ify the contours of an adequate investigation, 
employers with good cause obligations will no 
doubt develop elaborate investigation sys
tems to protect themselves.22 They may also 
claim safe harbors by relying on the advice of 
independent investigators.23 

Plaintiffs are certain to go to great lengths 
to challenge the adequacy of employer inves
tigations. While Cotran cautioned that full 
constitutional due process rights are not 
applicable to a good cause investigation, the 
court emphasized that the essentials of an 
adequate investigation will be articulated 
through the "common law's incremental, 
case-by-case jurisprudence."24 One area of 
law plaintiffs will try to coopt for use under 
Cotran is that of due process enjoyed by pub
lic sector employees. For example, public 
sector employees accused of wrongdoing or 
misconduct must be furnished with the names 
of their accusers and all evidence on which 
the employer based its decision. 25 They must 
also be given a fair opportunity to try to 
demonstrate their innocence.26 

A second source for defining fair proce
dures comes from the body of law protecting 
criminal defendants. Did the employer thor
oughly investigate possible credibility prob
lems with the complainant and supporting 
witnesses, check the accuser's personnel 

(Continued on page 54) 



WANTED 
Lawyers. professionals and executi ves seeking challenge and 
recognition. Switching finn s? Going tn-house? Ti red of lit Iga
tion? Leaving a "solo" prac tice? Not making partner? 
Considering leaving law? We have more ex.perl ence as~is l i n g 

attorneys than any other fi rm. Contacts and companies loca lly 
and nationwide . Earning from $74500 to $4 15.000? Beyond 3 to 
6 years of legal experience? If you want the most expo~u re. OUf 

staff can help meet your needs - to get the exact pmition you 
desire . Mail. fa x us a resume or ca ll immediately: 

1lilllllllll1IIiIIiII( 8 88) 562 -7 676 (E x t. 32) 
Local Call (714) 660-0212 (Ext. 32) AIIII ; Tom or Lylln 

Fax (714) 660-4989 Attn : OepU2 

QUEST. 1500 Quail St.. #460-32 . Newport Beach. ('A 92660 

YAKO SISA, C.P.A. 
- TOLL FREE--

888-997 -9935 

We are pleased to announce that Alan P. Ribakoff and Katherine Edwards have joined 
Christine Masters in conducting mediations and investigations. We are available to 
serve as neutral mediators in employment, business and commercial disputes and to 
conduct independent investigations into charges of sexual harassment and improper 
employment practices, including those required as a result of Cotran v. Rollins Hudig 
Hall. Inc. The firm will continue to serve as counsel for persons and entities engaged in 
employment, business and commercial disputes. 

TEL: (310) 917-1910 • FAX: (310) 458-7282 
E-MAIL: mrlaw@ea r t h link.net • WEBSITE: www.gtech.net/mrlaw 

100 WILSHIRE BLVD., SUITE 1000, SANTA MONI CA, CALIFORNIA 90272 

ONE OF A KIND BICYCLING EXPERT 
• I.P.M.B.A. Cycling Instructor 

• Effective Cycling Instructor 

• P.O.S.T. Cycling Instructor 

• P.O.S.T. Subject Matter Expert 

• P.O.S.T. Traffic Investigator 

• Seventeen Years Law Enforcement 

• Certified Bike Mechanic 

• Product Evaluation 

• Member American Society of 

Law Enforcement Trainers 

• League of American Bicyclists 

Sean Collinsworth is the most qualified and articulate expert witness in bicycle matters. He is the 
only "standard of care expert" in Ihe nation that is certified as an Effective and Police Cyclist 
Instructor with Traffic Investigator certification. A veteran law enforcement officer Irom a major 
Southern California agency, ,he helped establish the POST guidelines for policing by bicycle, 
and bike safety training lor police in California. He has lectured 10 over 1400 officers and civilians 
from New York to California. Mr. Collinsworth trains, lectures, and advises on effective cycling 
and safety to municipalities and private corporations . He is an experienced rider who spends an 
average of sixty-five hours a week bicycling under diverse traffic, lighting, and road conditions. 

805-646-2153 fax 805-646-5387 
Post Office Box #1798 Ojai, California 93024 

WWW.vOIRDIRE.COM EMAIL: BIKECOP@VOIRDIRE.COM 

P.O.S.T.= Peace Officers Standards and Trai ning I. P M.B.A.= Inlernallonal Police on Mountain Bikes AssociallOn 

54 LOS ANGELES LAWYER I JUNE 1998 

Under Suspicion 
(Continued from page 36) 

files, and investigate possible improper 
motives behind the accusations?27 Did the 
employer advise the accused of exculpatory 
evidence, such as a prosecutor must furnish 
to a criminal defendant?28 

The court explicitly gave plaintiffs per
mission to cite the common law right to fair 
procedure that now protects certain profes
sionals from arbitrary exclusion or expulsion 
from private organizations that control impor
tant economic interests.29 Doctors, [or exam
ple, cannot be denied hospital privileges with
out notice of the charges against them and an 
opportunity to inspect documents.3D Fair pro
cedure under this common law includes the 
right to impartial adjudicators and a practical 
method for testing impartiality.31 

Some advantage may also be gained by 
consulting the body of good cause jurispru
dence developed under collective bargaining 
agreements-what the U.S. Supreme Court 
has called the common law of the workplace.32 

Labor arbitrators have long insisted that, 
when investigating employee wrongdoing, 
employers must respect certain fundamental 
employee rights, such as the right to be heard, 
to confront one's accusers, to a prompt inves
tigation, and to union representation.33 One 
arbitrator, Carroll R. Daugherty, emphasized 
that fairness requires that the final decision 
maker be sufficiently detached so as not to 
have a compelling stake in the decision .34 

Some large corporations have already 
incorporated procedures similar to these into 
their internal grievance procedures, allow
ing accused employees to have coworker rep
resentation and having uninvolved managers 
make final decisions. 

A plaintiff's attack on the adequacy of an 
investigation will include a dissection of the 
employer's purported good faith. Among the 
questions a plaintiff will ask are whether the 
employer interviewed witnesses favorable to 
the accused and whether the investigator 
belied a result-oriented approach by using 
leading questions and failing to examine any 
possible improper motive on the part of the 
accuser. A critical issue will be the logical or 
reasoned basis used by the employer to make 
credibility decisions. The elusive question of 
how and why an employer reached a partic
ular conclusion will become grist for a com
plicated cross-examination mill. 

A related question is the consequence of 
an employer's reliance on circumstantial or 
hearsay evidence. In Cotran, the employer 
was swayed, in part, because none of the wit
nesses thought it was "impossible to believe" 
that Cotran had committed the offense. This 
is a rather dubious reason to destroy some-



one's career, for it allows prejudice and rumor 
to infect the decision-making process. 

A plaintiff will also seek to determine 
whether an employer's investigation belies 
unlawful motive. For example, in sexual 
harassment cases, does the employer seem to 
routinely find that the accused male is guilty? 
A policy of knee-jerk acceptance of harass
ment accusations could be evidence of sex dis
crimination. A failure to investigate similar 
conduct by employees in a different prbtected 
class (such as taking male sexual horseplay 
more seriously than female sexual horseplay) 
could be an indication of unlawful discrimi
nation. Also, an unremedied false accusation 
of sexual harassment in itself may qualify as 
sexual harassment if it can be shown that the 
accuser was motivated by a hostility to the 
gender of the accused.35 

The admissibility of certain types of evi
dence will become particularly critical in the 
post-Cotran world. For example, in order to 
demonstrate that the investigation was defi
cient, a plaintiff should be permitted to intro
duce evidence of actual innocence that the 
employer could have but failed to uncover. 36 
Evidence that an employer was faced with 
the possibility of a sexual harassment suit if 
it sided with the accused should be admissi
ble to challenge the employer's good faith . 

No doubt the issue of employee privacy 
will be raised as plaintiffs seek to discover 
information about their accusers. For exam
ple, employers are likely to resist disclosure 
of the personnel files of other employees on 
the ground that those files are privileged 
under the privacy clause of the California 
Constitution.37 In 1987, the court of appeal 
held that employees do have a privacy inter
est in their personnel files. 38 Since then, 
employee privacy rights have been rolled 
back.39 Given the overall lack of clarity in the 
law, frequent discovery battles can be 
expected over the degree to which employers 
whose investigations have been placed at 
issue by Cotran can withhold relevant docu
mentation from plaintiffs seeking to prove 
the inadequacy of those investigations. 

Plaintiffs also will place independent inves
tigators under the microscope. -There is little 
question that an investigation file is subject to 
discovery.4o It is not clear whether an inde
pendent investigator's own track record with 
other investigations will be op,en to discovery 
in the same way that an expert witness's past 
experience is a proper subject of inquiry. 

Perhaps the most important question left 
unresolved in Cotran is whether a plaintiff 
may avoid the objective reasonableness test 
by demonstrating that his or her particular 
implied-in-fact contract imposes a heightened 
standard of review, i.e., one requiring that the 
employer prove that the misconduct actually 
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occurred. In a concurring opinion, Justice 
Mosk wrote: "[TJhere is nothing, of course, in 
the majority's standard that precludes an 
employer and an employee from negotiating 
or impliedly forming a contract with a 'good 
cause' clause that defines that term more 
explicitly, in which case the jury's good cause 
determination would be shaped by this con
tractual defmitioll."11 While the majOlity did not 
expressly agree with Justice Mosk, it relied 
heavily on Simpson,42 the Oregon decision, 
which shared Justice Mosk's opinion. Simpson 
adopted a Cotran standard only "[iJn the 
absence of any evidence of express or implied 
agreement whereby the employer contracted 
away its fact-finding prerogative .... " 

It is too early to say what type of evidence 
might help to qualify for this more exacting 
standard. It behooves plaintiffs to revisit the 
independent consideration doctrine discussed 
in Pugh I and Foley. In Pugh 1, tile court held 
that independent consideration-that is, con
sideration given by the employee beyond the 
rendition of services to the employer-serves 
an evidentiary function of suppo rting an 
implied limitation on an employer's termina
tion authority.43 In Foley. the plaintiff had 
signed a separate no-competition and propri
etary agreement with his employer. The court 
held that this "valuable and separate consid
eration" might be probative evidence of a con
tractuallill1itation on the employer's dismissal 
authority. \I In the future, plaintiffs will like ly 
argue that independent consideration in their 
employment relationship imposes on the 
employer not only a good cause obligation 
but also a more I;gorous proof sllmdard requir
ing the employer to demonstrate that the 
employee actually committed the alleged mis
conduct. Certainly an employee can argue 
that his or her surrender to a cram-down arbi
trdtion agreement imposes on tI1e employer an 
obligation to be actually correct before it can 
sustain a termination. 

Because the best defense can be a strong 
offense, an upswing can be expected in defama
tion claims against employers and the indi
viduals who accuse employees of wrongdo
ing. The courts of appeal have long allowed 
defamation suits for non privileged internal 
corporate communications.45 In Gould v. 
Maryland Sound Industries, Inc.,46 the court of 
appeals allowed a defamation claim against an 
employer in a case in which a manager had 
accused the employee of making a $100,000 
mistake in a bid estimate. The court found 
that this was a "statement of fact susceptible to 
proof' which , if untrue, could injure the plain
tiff's reputation. California also recognizes the 
compelled self-publication doctrine, which 
allows an employee to sue a former employer 
for defamation if the employee was under a 
strong compulsion to tell a prospective 



employer "what is in his personnel file in order 
to explain away a negative job reference."47 

A
s recently as 1995. the 
California Supreme 
Court admonished 
against judicial overin
volvement in the 

employment relationship.48 It also observed 
that employers have plenty of unilateral power 
in the way that they control the employment 
relationship to avoid unwanted contractual 
obligations. Employers exercise this power by 
requiring employees to sign cram-down arbi
tration clauses. unfavorable choice-of-law pro
visions. and so-called integrated at-will agree
ments as a condition of employment. Cotran 
extends a helping hand to these employers by 
giving them the power to decide. unilater
ally. a material factual question concerning 
breach of the employment agreement. This is 
truly unnecessary. 

While Cotran tips the scales further in 
favor of employers. it does not signal the 
death of wrongful discharge law. The new 
focus on fair and adequate investigations 
gives employees a fighting chance. although 
it will unduly complicate future wrongful ter
mination litigation. So much so. in fact. that 
employers as well as employees may soon 
find themselves longing for the simpler days 
of Wilkerson. • 

I Cotran v. Rollins Hudig Hall Infl, Inc., 17 Cal. 4th 93, 
69 Cal. Rptr. 900 (1998) . 
2 Foley v. Interactive Data Corp., 47 Cal. 3d 654 (1988). 
3 Cotran, 17 Cal. 4th 93, 108. 
4 Wilkerson v. Wells Fargo Bank, 212 Cal. App. 3d 
1217 (1989). 
' Id. at 1230. 
6 Simpson v. Western Graphics Corp., 643 P. 2d 1276 
(Or. 1982). 
7 Id. at 1279. 
8 Foley v. Interactive Data Corp., 47 Cal. 3d 654, 677 
(1988). 
9 See Marvin v. Marvin, 18 Cal. 3d 660 (1976). 
10 Foley, 47 Cal. 3d at 677; Hillsman v. Sutter Community 
Hosp., 153 Cal. App. 3d 743 (1984). 
" Foley, 47 Cal. 3d at 677 (quoting Silva v. Providence 
Hospital of Oakland, 14 Cal. 2d 762, 774 (1939)). 
12 Foley, 47 Cal. 3d at 680. 
13 Walker v. Blue Cross of California, 4 Cal. App. 4th 985 
(1992). 
14 I d. at 993-94. 
IS Southwest Gas v. Vargas, 901 P. 2d 693 (Nev. 1995) . 
16 See generally M. HILL & A SINICROI'OI, EVIDENCE IN 
ARBITRATION 32-36 (2d ed. 1990). 
17 Walker, 4 Cal. App. 4th at 994. 
18 Pugh V. See's Candies, Inc. (Pugh I), 116 Cal. App. 3d 
311, 330 (1981) . 
19 Wood v. Loyola Marymount University, 218 Cal. App. 
3d 661 (1990). 
2ll 'Ole exercise of good faith in this context has some 
similarity to the good faith required in a satisfaction 
contract. 
21 Wilkerson v. Wells Fargo Bank, 212 Cal. App. 3d 
1217, 1230 (1989). 
22 L. M. Edwards & C. L. Kopitzke, Ensuring a Fair and 
Proper Sexual Harassment Investigation, Los ANGELES 
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